
QBG239 ef 2019 - JCB

Terence Ktsht&a and Lloyd Ludwigv The Rural Municipality of wi,konMo.,4?2

Gerald Heiinrichs for The Rural Municipality of wilton No, 472 (:respondent)

Introduction

l1l Terence Kashuba [Mr. Kashuba] and Lloyd l-udwig [Mr. Ludwig],
[applican(s] are residents of'the Hamtet of Lone Rock which is situate within tte
Rural Munir;ipality of Wilton No. 472 [the R.M.]. The parties are involved in a series
of legal battles, This application reprcsents one of those skirmi$hes.

t2] 'Ihe applicants seek a number of remedies, as follows:

It) An order pursuant to s. 358 of The Municipalities Act, SS 2001i, c M-
36.1 fAct) quruhing or setting aside resolutio.,r, bylaws or deoisions
made by the R.M. regarding;

a. The op$rating budget for the organized Hrlmlet of Lone Rock;

b, The utility bilting submitted by the R.Iv{. to the residents of
Lone Rrtck.

2:) .An order setting aside resolutions, byraws or decisions made by the
jR.M. to imple.ment a separate rvater and sewer bilting for residEnts of
llone Rock pursuant to s. 23(3) of the Act as the decisions were made
.without consultation, notification and were made, in bad faith:

r1.M.;

4) Directions regrrrding rvho has responsibility ov,er enforcement of the
duties and maintaining legislative requirements of the Ac:t and
resulations.
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The R.M. countered with its own application seekjing;

a) An order validating service on the applicants;

b) An order purriuant to s, 358(4) of the Act or Ftvle 4-22 ol. The eueen,s
Bench Rules directing the appricants to post no less thnn $7.500 as
security for crrsts;

c) An order strjking portions of the affidavits Frled in support of the
application;

d) An <ing out rg application as beingdrp rd/or an aplleal board has beeniniti he Hamt Lnt ro s. 77 of the Act
relating to "$'ater, sewer! expenditures and larrd purchase" which are
the same matters as raised in the originating application:

e) Solicitor/client costs due to unreasonable and unfounded allesations
made against rhe R.M. in bad iaith.

Bac:kground

t4] The applicants depose that Lone Rock has seen a decrine, in the sen ices
prorrided by the R.M. in the last five years and that the relatiorrship bel.ween the R.M,
and the organized Hamlet has deteriorated over the corresponding period. More
spccifically, the applicants allege that the R.M. Reeve, Mr. Gien Doir, aflnounced a
ternrination of' to L,one Rock during a Towr Hall meeting
heldi August 2 erieved that the R.M. wourd be terminating
water and sewe period.

t5] j.n response to the announcement, the residents of Lone Rock met on
Septemher 4' 2018 and signed a petition requesting that the R.M. prov,ide a financial
audit regarding the to the Hamlet of Lone Rock, The
petition contairs 2 ;6s of the lHamlet ,of Lone Rock,
Th_e R.M,, rely.lng that the pe,tition rvas valid as the
petition did no1. contain the signature of a number of voters equal to one third of the
population of the municipality. The applicants rely on s. l3z(2)of the Act ndcontend
that the petitiorr is valid as it concains the signature of zs residents whj,ch exceeds 15
percent of the population of the Hamlet of Lone Rock.

16l In November 2018 the Hamlet Board submitted its proposed budget to
the I{.M, Later that month the Hamlet Board requested the formatior, of un alpeat



-J-

boand pursuarlt to s- 77 of the Act to address disputes rsspecting ,,water, 
sewer,

expenditwes a,nd land FUrqhases.',

Ul On December 6, 2018 the Hamlet Board submitted an amended budget
to the R.M' 0'n Januaqy 18,2019 the R.M. submitted its proposed20lg budget for
Lone Rock to the Hamlet Board. The R.M. and the Harnlet 

-gcad 
agreed to a m"eeting

in I;ebruary to discuss the proposed Lone Rock budget, The :meeting was cancelled.
The; R.M. allerges it was due to bad weather, * 

"xplurration 
not iocepted by the

applicants.

l8l On March 3,2019 the Hamlet Board submitted a third p:roposed budget
to tlre R.M' orr March 2I the R.M. passed a rEsolution approving u ittt'l Lone Rock
ludget u'hich is sigrrificantly different than the ptopot"d budSt submitted by the
Hannlet Board imd is made without consultation with the Hamlert Board,

t9] l3n April 4, 20lg mediation was proposed rersulting in a mediation
_aqrelgment signed between the R.M. and the Hanrlet Boald on Muy ls, z}Lg.
Mediation sess;ions were held on May 6 and June 6, 2019 but no :;ettlemenf was
teached.

tl0] ti]n June ll, 2019 the Hamlet Board sent a rcsolution to the R.M.
requestlng a reliurn to annual water and sewer billing fbr the residents of Lone Rock,
OnJune 27 the R.M, passed the Lone Rock Utitity Charge B),law which esrablished
monfhly water zurd sewer billing. Also on June 27 the R.h4. poss€,s a resolution
adopting an arnended 2019 Lone Rock bu<lget. The R,M. had considered the previous
Lone Rock br'dget proposais, however the R.M. did not approve or adopt the
proposed budgrats. The R.M. had considered the Lone Rock rliolution seeking the
utilitty bills be annual rather than monthly. However, the R.ld. decidled to proceed
with monthly utility bills *,hich it had began mailing out in March z0lg.

[1 l] On July 16,2019 the R.M. declined a Hamler Boarcl requesr to return to
a monthly water artd sewer billing. The applicants, unhappv with the position taken by
the I{.M' on thrp budget and utility billing issues. filed an origina.ting r\pplication on
August 28,2019 seeking tcl quash the R.M.'s resolution p,u.r"d |une zj,2019
respecting the ,2019 Lone Rock budget and to quash the Lone Rock 'Utility 

Charge
Byla.u'passed c,n June 27.2019.

U2l On September 13, 2019 the Saskatchewan Municipal Board approved
the R.M. water and sewer rates pursuant to s. Z3(3) of the Act.
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considers appropriate.
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[17] The R.M. ftrrther relies on Continentql Auctions Ltd. v Midway
Machine (197,:,?), [1979] s.J. No. lz9 (eB) vyhere rhe courr sraled at paraS:

:li Accord'ngly, I must consider that the first action hers not berln
{::ff"",'""tt discontinued and we are faced rvith a situertion where
t,here are two suLts claiming sinril:ar relief out of the same set of
crrcumstances and in my opinion this constitutes an abuse of the
process of the court. rn Eqr[ pture,il v. viscount Hirt (lgg]) l ch.
2t77 at2&2, Kay, LJ., said:

"when an action has been brought by which the plaintiff can
recover everything to which he is entitled, he ought not to brir.rg
another."-

This statement is appricabre to the situation prevairin,g here and
in nry respectfur opinion the s,econd action ought not to har.e
been commerrced and accordingry the statement of <;raim is
struck out as prayed by the del'endant. Thc- dcfen<lant rvill rvill
have its costs ,rf this application.

u8] .lhe 
R,M. also relies on Re MacDonard antr La:u riociet.lt ,J'Manitoha,

I 9715 CanLII 1 13 8 (MB QB) where the cout declined to hear a case inyolving parallel
proc,eedings between the sarne parties lvhere the court stated:

This application is asking for an extraordinary equitabte remedy and
it would be undesirable to entertain it at a time when there is another

,n i" ff 
-# 

" iil:,i" fi ,ff "liff #*,}"iT,,il' 1xi
I, therefore, dismiss this application, but reserve to th€

application the right to re-apply when the other action has been
disposed of.

[19] lfre cases cited by the R.M. can be distinguished on the basis that the
applicants in the present case are not the parties involved in the Appeal Board
process' The Appeal Board is a creature of statute commenced by a requeii made by a
Hamlet loard pursuant to s.77 of the Act.Lnthat instance the partiei ro the process
are the R.M and the Hamlet Board. In the present situation, the applicants are
individuals within the definition of s. 358 of the lcr. Section 358 prorritt", that.....
any voter of a municipality, afly owner or occupant of property ot i business rryithin
the rnunicipality or the minister rnay apply to the court tL quash a bylaw or resolution
in whole or in part ...".

t20l ln essence, the parties in each action are different. The within
application is made by two residents of Lone Rock, albeit one of the appllcants is lhe



-6-

Chair of the Organized Hamlet Board. Ir4r. Kashuba is not on the Hamlet Board
although he has been significantly involved with the activitiers of the Hamlet Board
notwithstanding (hat he is not an elected board member. Althcrugh there is signifrcant
overlap between the actions of the applicants acting in their plrsonal capiity und
their involvement in the Organized Hamlet Board, tf,ere is not sufficient evidence to
establish that rhe
do not find that t Boatd' Accordingly, I

makingacorare ;tff IiTJILiu?I
Hamlet Board would, in its own right iack , such an applica:tion.

[21] I do not find the applieation pursuant to s. 358 of the Act tobe either an
abuse of process or duplicitous.

4-22(j) Subject ro the express provisions of any enacnnelrt and
nowifhstanding any other rule, the Court:

L22l Under the circumstances, I accept that s. 29 of the eueen's Bench Act
edings. The appeal process is first in time
cise issues raised by the applicants in the
rties to the Appeal Board process and the
. However, in each case the respective

identical decisions made by
Mr. Kushuba pursuant to s.

eal Board process.

I23l The R'M. provides for an order directing the applicants to pay $7,500
as security for cosls pursuant to either s. 358(4) of the Att o, pursuanr to Rule 4-22 of
the Rules of court. The affidavit of Darren Elder filed in support of the R.M.,s
application simply states that the R.M, will incur legal expenses in excess of $7,500 to
respond to the applioation to quash R-M. resolutions, byliws or decisions.

p4l Section 358(4) states as follows "A judge of the court may require an
ts m an amount and manne.r established by the
little guidance to the court regarding the
for security for costs be granfed. Rule 4-22 and
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(a) has discretion respwting security for costs; and

(b) map, order sourity for costs against any paqy to a
proceedjng including a rzfi wlro is ordinariiy iesident in
Saskatehewan.

(2) The court has discretion to determine the amounr and fbrm of
security fo-r costs.

4-24 T''e court_rnay order a party to provide security for payment of
a costs award if the court considers it just and reaionabfe io do sq
taking into account all of the following:

(a) whether it is likery the appricant for the oder wilr be,abre to
enforce an orderorjudgment against assets in saskatchewan;

(b) the abirity of the respondent ro the appricafion to pay the
costs award:

(c) the merits of the acrion in which the apprication is fired;

[d) whether a' order to give security for payment of a costs
award would unduly prejudice the respondent,s ability to
continue the action;

(e) any other matter the Court considers appropriate

A e authority respeming Rule 4_24 suggesrsfo in one of ro*o circumstances. ThJ firstant ccessful litigant ro pay
ish that there is a good
taken by a litigant is

t is impecunious, the court is reluctant to
R.M.'s evidence does not establish that the

applicants are impecunious or lacks merir.

126l Although s. 358(4) is silent with respect to the circumsrances under
which costs will be ordered, I see no reason not to adopt principles applicable to a
Rule 4-22 application to the application under the Act.An application for security fbr
costs is not the appropriate rem arty alleges th s without merit.
An application to strike, as the e in this-case, opriate remedy.
The R.M. has provided no evidence thai t applicants are us or otherwise
unable to satisSr an order for costs. The evidence is to the contrary, namely the
applicants are propeffy owners rvithin th: R.M. and an award of costs would bee against them. Accordingly, the R.M.'s application for an order for

r aosts is dismissed.
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ct

I27l Fo ons skted in respect of the application pursuant tos' 358 ofthelc{ pursuantto s. z:l:) of the Acilsadjounrec sine diepending completi I Board process.

[28] ing !y over enforcement of the
duties. req or Regulatio,ns is so broad
ls Io o the sed.

l29l The application respecting the provision of s. 132(2) of the Act is also

lhe_court. The applicants did not apply for an order decladng the
d' Rather, the application is focused on seeking the court's
32(2).In the absence 9f any request for a specific relief regarding

the court's rule on the validity of the petition, ii is inappropriate for the court to make
any ruiing in the abstract. As stated by the Alberta-courr of Appeal in Grffiths
McBttrney & Partners v Ernsf & Young YBM 1nc.,2000 ABCA 284 the court stated at
para 46 as follows:

[.46J r topro:r ' rtasa r u,hasi n ld
not turn to the court for such advice.

[301 AccordinglY, the application for the court to comment on the scope of
the petition is dismissed;

Costs

i3l] The R-M- successfully applied to strike porrions of rhe affrdavits filed
in support of the application. The R.M. shall have costs against the applicants, jointly
and severally, in the arnounr of $200 payable forthwith.
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